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OPINION
CHAPMAN, Senior Judge:

This action involves a challenge to the apportionment1 of the elec-
toral districts for the Board of Commissioners and Board of Education
of Mecklenburg County, North Carolina. Plaintiffs-Appellees claim
that the voting districts at issue violate the constitutional principle of
one person, one vote because the voting-age populations of the dis-

1 Some courts have made atechnical distinction between the terms "ap-
portionment" and "districting.” Under this distinction, apportionment
refers to the allocation of alegidative body's representatives to existing
geographical areas, such as when the members of the United States
House of Representatives are apportioned to the various states based on
state population; while districting refers to the actual drawing of geo-
graphical boundaries to define a representative's constituents and elec-
tors. See, e.q., Burton v. Sheheen, 793 F. Supp. 1329, 1336 n.1 (D.S.C.
1992), vacated sub hom. Statewide Reapportionment Advisory Comm. v.

Theodore, 508 U.S. 968 (1993); Kilgarlin v. Martin, 252 F. Supp. 404,
410 n.1 (S.D. Tex. 1966), rev'd sub nom. Kilgarlin v. Hill, 386 U.S. 120
(1967). For convenience and to avoid confusion, however, we will use
the term "apportionment" in this opinion as that term is ordinarily under-
stood, to encompass the process of districting as well. See Kilgarlin, 252
F. Supp. at 410 n.1.




tricts are not substantially equal. In other words, Plaintiffs claim that
the districting plan violates the Equal Protection Clause because each
voter in adistrict with fewer eligible voters has a greater voice in
electing a representative than does a voter in adistrict with more eli-
gible voters.

On cross-motions for summary judgment, the district court ruled
that the districting plan is unconstitutional because the deviation
among the voting-age populations of the districts exceeds the maxi-
mum allowable level. The court also determined that Defendants-
Appellants offered no legitimate justification for the large variances
in voting-age population among the districts. Accordingly, the court
granted summary judgment for Plaintiffs and enjoined Defendants
from conducting elections under the challenged legidlation.

Defendants appeal the district court's order. They claim that the
district court erred in using voting-age popul ation instead of total pop-
ulation as the basis for comparing the voting districts. For the reasons
that follow, we vacate the district court's ruling and remand for fur-
ther proceedings.

The material facts of this case are essentially undisputed. Prior to
1990, the Mecklenburg County Board of Commissioners had seven
members: four were elected from single-member districts, and three
were elected at large. In addition, at that time the Mecklenburg
County Board of Education had nine members, al elected at large.

The federal decennial census of 1990 indicated that the boundaries

of the four single-member districts of the Board of Commissioners
needed to be redrawn because of shiftsin population. Also, about that
time the public began to express interest in enlarging the size of the
Board of Commissioners from seven members to nine. In response,
the Board appointed a committee, known as the Blue Ribbon County
Governance Committee, to provide recommendations about the size
of the Board and the boundaries for the voting districts. The Blue Rib-
bon Committee recommended increasing the Board of Commission-
ers from seven members to nine, six elected from single-member
districts and three elected at large. The Committee also proposed a
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districting map depicting the boundaries of the six single-member dis-
tricts. The Board approved the Committee's recommendations and
placed the proposal on the 1992 general election ballot. The voters
approved the changes effective for the 1994 election cycle.

After the changes to the Board of Commissioners were approved,

but before they were implemented, public interest also arose about
changing the method of electing members of the Board of Education,
from the existing all-at-large system to a district system similar to that
used for the Board of Commissioners. In the 1993 session of the
North Carolina General Assembly, Senate Bill 613 was introduced,
which provided that six members of the Board of Education would be
elected from single-member districts and the remaining three mem-
bers would be elected at-large. In addition, the bill revised the newly
created districts for the Board of Commissioners and provided that
those same districts would also be used for the Board of Education.
Senate Bill 613 was enacted by the General Assembly on June 16,
1993 and approved by the voters of Mecklenburg County on Novem-
ber 2, 1993.

Plaintiffs-Appelleesfiled suit on November 8, 1993 challenging

the election districts established by Senate Bill 613 for the Board of
Commissioners and the Board of Education. All Plaintiffs are resi-
dents and registered voters of Mecklenburg County, North Carolina.
They allege that the new voting districts viol ate the one person, one
vote principle because the populations of the districts are not suffi-
ciently equal. According to Plaintiffs, theinitial reapportionment plan
for the Board of Commissioners that was drafted by the Blue Ribbon
Committee yielded a maximum deviation of only 1.55% in terms of
total population.2 In comparison, the reapportionment plan of Senate

2 To determine compliance with the one person, one vote principle
courts usually analyze the apportionment plan in terms of the maximum
popul ation deviation among the districts. Generally, to calculate maxi-
mum deviation, the court first constructs a hypothetical ideal district by
dividing the total population of the political unit (e.g., State or county) by
the total number of representatives who serve that population. Then, the
court determines how much the actual population of each district varies
from the population of the ideal district. Thisdeviation is expressed as

a percentage of the ideal population. Maximum deviation is the sum of
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Bill 613 increased the maximum deviation to 8.33% in terms of total
population. JA. a 74a. Plaintiffs claim that this increase demon-
strates that the new districting plan was not the result of a good-faith
effort to achieve districts as nearly of equal population asis practica
ble. Moreover, Plaintiffs principal argument in support of their claim
of vote dilution is that the maximum deviation of 16.17% in terms of
voting-age population among the districts under the new plan3is
unconstitutionally large.

Both parties moved for summary judgment. On March 30, 1995,

the district court issued an order granting Plaintiffs motion for sum-
mary judgment, denying Defendants motion, and enjoining Defen-
dants from conducting elections under the challenged plan. The
district court determined that the districting plan violated the Equal
Protection Clause because the deviation of 16.17% in terms of voting-
age population exceeds the maximum allowable deviation of 10%.

the absolute value of the deviation of the district with the smallest popu-
lation and that of the district with the largest population. See Board of
Estimates v. Morris, 489 U.S. 688, 700 & n.7 (1989); Connor v. Finch,
431 U.S. 407, 416-17 (1977).

In Board of Estimates v. Morris, supra, the Supreme Court stated that

in avoting scheme such as the one at issue here, where representatives
are selected both from single-member districts and at large, the at-large
members should be considered in the calculation. 489 U.S. at 701 ("[I]n
determining whether there is substantially equal voting power and repre-
sentation, the citywide [at-large] members are a major component in the
calculation and should not be ignored."). In this action, both parties have
stipulated the total population and voting-age population, as well asthe
resulting deviation figures, for each district under both the Blue Ribbon
Committee Plan and the challenged plan. JA. a 73a-74a. However, it is
not at all clear whether those figures take into account the effect of the
at-large members of both boards. Neverthel ess, because the correctness
of the deviation figuresis not challenged by either party, the court will
base its analysis on the stipul ated figures. Cf. Mahan v. Howell, 410 U.S.
315, 319 n.6 (1973) ("We decline to enter thisimbroglio of mathematical
manipulation and confine our consideration to the figures actually found
by the court and used to support its holding of unconstitutionality.").

3 The maximum deviation of the Blue Ribbon Committee Plan was
13.45% in terms of voting-age population. J.A. at 74a.

5



Defendants appealed. They claim that the district court erred in

using voting-age population, rather than total population, asthe
proper criterion for determining compliance with the one person, one
vote principlein this action. Defendants contend that they are entitled
to summary judgment because the stipulated maximum deviation of
8.33% in terms of total population isde minimis asamatter of law.

Plaintiffs respond that the district court was correct in using voting-
age population because that figure more accurately represents actual
voting strength in the districts. In addition, Plaintiffs claim on appeal
that even if total population is used, they can nevertheless maintain
aviable case of vote dilution under the Equal Protection Clause even
when the maximum population deviation is less than 10%.

The issues before the court present questions of law and are there-
fore subject to de novo review. Duvall v. Bristol-Myers-Squibb Co.,
65 F.3d 392, 395 (4th Cir. 1995), petition for cert. filed, 64 U.S.L.W.
3439 (Dec. 22, 1995). We address these issues below after a brief
overview of the Supreme Court's one person, one vote cases.

A.

The equal protection guarantee of "one person, one vote'4 requires

that representatives to an elected body are el ected from voting dis-

tricts of substantially equal population. Reynoldsv. Sims, 377 U.S.

533, 577 (1964). This principle ensures that every voter, no matter

what district he or she livesin, will have an equal say in electing a
representative. It also ensures that every person receives equal repre-
sentation by his or her elected officials. The United States Supreme
Court has applied the one person, one vote principle to elections for
congressional representatives, Wesberry v. Sanders, 376 U.S. 1 (1964);5

4 The phrase "one person, one vote" derives from the following passage
in Gray v. Sanders, 372 U.S. 368, 381 (1963): "The conception of politi-
cal equality from the Declaration of Independence, to Lincoln's Gettys-
burg Address, to the Fifteenth, Seventeenth, and Nineteenth
Amendments can mean only one thing--one person, one vote."

5 Wesberry was not an equal protection case. 376 U.S. a 8, n.10.
Rather, it was based on Article |, section 2 of the United States Constitu-
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state legidative representatives, Reynolds v. Sims, supra; and loca
governmental representatives, Avery v. Midland County, 390 U.S. 474
(2968).

In the landmark apportionment case of Reynoldsv. Sims, the
Supreme Court established that the one person, one vote principleis
inherent in the Equal Protection Clause of the Fourteenth Amend-
ment. The Reynolds Court recognized that"the fundamental principle
of representative government in this country is one of equal represen-
tation for equal numbers of people, without regard to race, sex, eco-
nomic status, or place of residence within a State." 377 U.S. at 560-
61. Accordingly, the Court held that “the Equal Protection Clause
requires that a State make an honest and good faith effort to construct
districts, in both houses of its legidature, as nearly of equa popula-
tion asis practicable." 1d. at 577.

The Court in Reynolds realized, however,"that it is a practical
impossibility to arrange legidlative districts so that each one has an
identical number of residents, or citizens, or voters. Mathematical
exactness or precision is hardly aworkable constitutional require-
ment." 1d. Since Reynolds, the Court has refined the parameters for
determining when population differences among legidative districts
unconstitutionally dilute the votes of the members of the larger dis-
tricts. In Gaffney v. Cummings, 412 U.S. 735 (1973), the Court held
that "minor deviations from mathematical equality among state legis-

tion, which section defines the composition and election of members of
the House of Representatives. The Wesberry Court held that "construed
inits historical context, the command of Art. 1,8 2, that Representatives
be chosen “by the People of the several States means that as nearly as
is practicable one man's vote in a congressional election isto be worth
as much as another's.”" |d. at 7-8 (footnote omitted).

The Court has repeatedly recognized that congressional apportionment
plans, which are tested under Art. |, § 2, are subject to stricter standards
of population equality than are state or local legidative districting plans,
which are tested under the Equal Protection Clause of the Fourteenth
Amendment. E.g., Gaffney v. Cummings, 412 U.S. 735, 741-42 (1973);
White v. Regester, 412 U.S. 755, 763 (1973); Mahan v. Howell, 410 U.S.
315, 324 (1973).




lative districts are insufficient to make out a prima facie case of invid-
ious discrimination under the Fourteenth Amendment so as to require
justification by the State." |d. at 745. Similarly, in White v. Regester,
412 U.S. 755 (1973), the Court stated, "we do not consider relatively
minor population deviations among state |egidlative districts to sub-
stantially dilute the weight of individual votesin the larger districts
s0 asto depriveindividuals in these districts of fair and effective rep-
resentation.” |d. at 764.6

The Court has come to recognize what is generally regarded as a
benchmark for determining whether a particular apportionment plan
violates the one person, one vote principle. In Brown v. Thomson, 462
U.S. 835 (1983), the Court stated, "Our decisions have established, as
ageneral matter, that an apportionment plan with a maximum popula-
tion deviation under 10% falls within this category of minor devia-
tions. A plan with larger disparities in population, however, creates
aprimafacie case of discrimination and therefore must be justified by
the State.” Id. at 842-43 (citations omitted); cf. Connor v. Finch, 431
U.S. 407, 418 (1977) ("The maximum popul ation deviations of 16.5%
in the Senate districts and 19.3% in the House districts can hardly be
characterized as de minimis; they substantially exceed the
“under-10%' deviations the Court has previously considered to be of
primafacie constitutional validity only in the context of legislatively
enacted apportionments.”). Thus, the Court's one person, one vote
cases have generally established three levels for gauging whether
popul ation deviations between voting districts violate the Equal Pro-
tection Clause.7 If the maximum deviation is |less than 10%, the popu-
lation differential will be considered de minimis and will not, by
itself, support a claim of vote dilution. If the maximum deviation is
greater than 10%, it is prima facie evidence of a one person, one vote

6 In Gaffney, the Court approved an apportionment plan that produced
amaximum deviation of 7.83%, 412 U.S. at 737; in White, the Court
approved a plan with a maximum deviation of 9.9%, 412 U.S. at 761.

7 These guidelines apply only to legidatively enacted apportionment
plans for state or local representatives. Court-ordered apportionment
plans must meet more stringent standards of population equality. Connor
v. Finch, 431 U.S. at 414; Chapman v. Meier , 420 U.S. 1, 26-27 (1975).
Also, as noted previously, the equal population requirements for congres-
sional districting plans are more exacting. See supra note 5.
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violation, and the state must justify the population disparity by show-
ing arational and legitimate state policy for the districting plan.8
Brown, 462 U.S. at 842-43. Finally, thereis alevel of population dis-
parity beyond which a state can offer no possible justification.
Although it is not clear precisely what that upper level is, the Court
has stated in dictum that a maximum deviation of 16.4% "may well
approach tolerable limits." Mahan v. Howell , 410 U.S. 315, 329
(2973).

8 The one person, one vote principleis apparently not subject to strict
scrutiny, which the Supreme Court traditionally appliesto equal protec-
tion cases involving fundamental rights. See, e.q., M assachusetts Board
of Retirement v. Murgia, 427 U.S. 307, 312 (1976) ("[E]qud protection
analysis requires strict scrutiny of alegidative classification only when
the classification impermissibly interferes with the exercise of afunda-
mental right or operates to the peculiar disadvantage of a suspect class.")
(footnote omitted). In Mahan v. Howell, the Court stated, “the proper
equal protection test [in one person, one vote cases] is not framed in
terms of “governmental necessity,’ but instead in terms of aclaim that a
State may ‘rationally consider." 410 U.S. at 326 (quoting Reynoldsv.
Sims, 377 U.S. at 580-81).

The Supreme Court's refusal to apply strict scrutiny in one person, one
vote casesis puzzling. The Court has certainly recognized that the right
to vote is afundamental right, perhaps the most fundamental right in our
democracy:

No right is more preciousin afree country than that of having
avoice in the election of those who make the laws under which,
as good citizens, we must live. Other rights, even the most basic,
areillusory if the right to vote is undermined. Our Constitution
leaves no room for classification of people in away that unnec-
essarily abridges thisright.

Wesberry v. Sanders, 376 U.S. 1, 17-18 (1964). Perhaps the Court's deci-
sion not to employ strict scrutiny in these cases is based on the deference
it consistently affords to the states in performing the inherently political
and legidative function of apportionment. See, e.q., Gaffney v.
Cummings, 412 U.S. at 749 ("From the very outset, we recognized that
the apportionment task . . . is primarily a political and legidative pro-
cess.").




B.

Asan initial matter, Plaintiffsin this action argue that they can
establish aviable case of vote dilution even if the maximum deviation
islessthan 10%. They assert that the Supreme Court has never firmly
established the 10% level as an absolute bright-line test of the consti-
tutionality of a state legidative apportionment plan.

First, Plaintiffs contend that Brown v. Thomson , supra, which is
often cited as acknowledging the 10% rule, was merely a plurality
opinion. This contention is simply wrong. Although Justice
O'Connor, joined by Justice Stevens, filed a separate concurring opin-
ion in Brown, they both joined completely in Justice Powell's opinion
for the Court. See 462 U.S. at 836 ("Powell, J., delivered the opinion
of the Court, in which Burger, C.J., and Rehnquist, Stevens, and
O'Connor, JJ., joined.").

Justice O'Connor does state, in her concurring opinion in Brown,

that "ensuring equal representation is not simply a matter of numbers.
There must be flexibility in assessing the size of the deviation against
the importance, consistency, and neutrality of the state policies
alleged to require the population disparities.” 1d. at 848 (O'Connor,
J., concurring). However, the context of this statement indicates that
sheis not denouncing the 10% threshold required to establish aprima
facie case of vote dilution. Rather, it is apparent that Justice
O'Connor's statement about the need for flexibility refers only to
cases in which the plaintiff has already established a primafacie case,
because only then is a state required to justify the disparity. In fact,
later in her opinion, she acknowledges that "[i]n the past, this Court
has recognized that a state | egidlative apportionment scheme with a
maximum popul ation deviation exceeding 10% creates a primafacie
case of discrimination.” 1d. at 850.

Furthermore, even the dissenting justices in Brown appear to have
acknowledged the 10% de minimis benchmark:

Our cases since Reynolds have clarified the structure of

congtitutional inquiry into state legislative apportionments,
setting up what amounts to a four-step test. First, a plaintiff
must show that the deviations at issue are sufficiently large
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to make out a primafacie case of discrimination. We have
come to establish arough threshold of 10% maximum devi-
ation from equality (adding together the deviations from
average district size of the most underrepresented and most
overrepresented districts); below that level, deviations will
ordinarily be considered de minimis.

462 U.S. at 852 (Brennan, J., dissenting).

Next, Plaintiffs assert that the Supreme Court never intended for

the 10% maximum population deviation level to serve as a "safe har-
bor" below which a state's districting scheme isimmune from attack.
According to Plaintiffs, Justice Powell's opinion in Brown was
merely an observation that the Court's prior cases, when decided on
an individua basis, have divided themselves roughly at a de minimis
level of 10%. Plaintiffs assert that the Brown Court's use of the
phrase "as a general matter” indicates that the 10% guideline is not
automatically dispositive. According to Plaintiffs, every alleged viola-
tion of the one person, one vote principle must be analyzed on an
individual, case-by-case basis.

Plaintiffs interpretation does enjoy some support among the

Court's prior one person, one vote decisions. For example, in Roman
V. Sincock, 377 U.S. 695 (1964), decided the same day as Reynolds
v. Sims, the Court rejected the district court's attempt to establish a
fixed mathematical formulafor judging the constitutionality of popu-
lation variances among voting districts. The Roman Court stated,

[T]he problem does not lend itself to any such uniform for-
mula, and it is neither practicable nor desirable to establish
rigid mathematical standards for evaluating the constitu-
tiona validity of a state legidative apportionment scheme
under the Equal Protection Clause. Rather, the proper judi-
cial approach isto ascertain whether, under the particular
circumstances existing in the individual State whose legida
tive apportionment is at issue, there has been a faithful
adherence to a plan of population-based representation, with
such minor deviations only as may occur in recognizing
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certain factors that are free from any taint of arbitrariness or
discrimination.

377 U.S. a 710.

In addition, in Kirkpatrick v. Preisler, 394 U.S. 526 (1969), the
Court rejected the argument that there is a precise mathematical
benchmark below which population variances are automatically con-
sidered de minimis. The Court had previously held that "Art. I, 8 2 of
the Constitution requires that “as nearly as s practicable one man's
votein acongressional eection isto be worth as much as another's.
1d. at 527-28 (quoting Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964)).
According to the Kirkpatrick Court,

The whole thrust of the "as nearly as practicable" approach
isinconsistent with adoption of fixed numerical standards
which excuse popul ation variances without regard to the cir-
cumstances of each particular case. The extent to which
equality may practicably be achieved may differ from State
to State and from district to district. Since "equal representa-
tion for equal numbers of people[is] the fundamental goal
for the House of Representatives,” the "as nearly as practica-
ble" standard requires that the State make a good-faith effort
to achieve precise mathematical equality. Unless population
variances among congressional districts are shown to have
resulted despite such effort, the State must justify each vari-
ance, no matter how small.

394 U.S. at 530-31 (citations omitted). Also, the Court in Kirkpatrick
explained some valid practical reasons for rejecting afixed de
minimis level: "We can see no nonarbitrary way to pick a cutoff point
at which population variances suddenly become de minimis. More-
over, to consider a certain range of variances de minimis would
encourage legislators to strive for that range rather than for equality
as nearly as practicable.” |1d. at 531.

Furthermore, in Swann v. Adams, 385 U.S. 440 (1967), the Court
stated, "the fact that a 10% or 15% variation from the normis

approved in one State has little bearing on the validity of a similar
variation in another State. "What is marginally permissible in one
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State may be unsatisfactory in another, depending on the particular
circumstances of the case." 1d. at 445 (quoting Reynoldsv. Sims, 377
U.S. at 578); see also Mahan v. Howell, 410 U.S. 315, 329 (1973)
("Neither courts nor legidatures are furnished any specialized calipers
that enable them to extract from the general language of the Equal
Protection Clause of the Fourteenth Amendment the mathematical
formulathat establishes what range of percentage deviationsis per-
missible, and what is not.").

The above quotes from Roman, Kirkpatrick , Swann, and Mahan
certainly appear to indicate that the Court would be hesitant to estab-
lish abright-line test in one person, one vote cases, however, those
cases are not dispositive here. First, Kirkpatrick involved a challenge
to acongressional apportionment plan. Asindicated in footnote 5,
supra, the equal population requirements for congressional districts,
which are imposed by Art. I, § 2 of the Constitution, are more strin-
gent than those for state or local legidlative districts, which are gov-
erned by the Equal Protection Clause of the Fourteenth Amendment.

Second, the Court's apportionment decisions subseguent to Roman,
Swann, and Mahan indicate the Court's willingness to recognize ade
minimis level below which population variances are deemed accept-
able. For example, in White v. Regester, the Court expressly stated,

[W]e did not hold in Swann v. Adams, 385 U.S. 440 (1967),
or Kilgarlin v. Hill, 386 U.S. 120 (1967), or later in Mahan
v. Howell, [410 U.S. 315 (1973)], that any deviations from
absolute equality, however small, must be justified to the
satisfaction of the judiciary to avoid invalidation under the
Equal Protection Clause. For the reasons set out in Gaffney
v. Cummings, supra, we do not consider relatively minor
population deviations among state legidative districts to
substantially dilute the weight of individua votesin the
larger districts so as to deprive individuals in these districts
of fair and effective representation.

412 U.S. 755, 763-64 (1973).

The 10% de minimis threshold recognized in Brown does not com-
pletely insulate a state's districting plan from attack of any type.
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Instead, that level serves as the determining point for allocating the
burden of proof in a one person, one vote case. A maximum deviation
of greater than 10% automatically establishes a primafacie violation
of the one person, one vote principle. If the plaintiff establishes this
level of disparity in population among the districts, the burden of
proof shifts to the state to justify the deviations by showing arational
and legitimate state policy for the districts.

On the other hand, if the maximum deviation is less than 10%, the
population disparity is considered de minimis and the plaintiff cannot
rely on it dloneto prove invidious discrimination or arbitrariness. To
survive summary judgment, the plaintiff would have to produce fur-
ther evidence to show that the apportionment process had a "taint of
arbitrariness or discrimination." Roman v. Sincock, 377 U.S. at 710.
In other words, for deviations below 10%, the state is entitled to a
presumption that the apportionment plan was the result of an "honest
and good faith effort to construct districts . . . as nearly of equal popu-
lation asis practicable." Reynoldsv. Sims, 377 U.S. at 577. However,
thisis arebuttable presumption.

Asthe Court recognized in Gaffney v. Cummings, "State legislative
districts may be equal or substantially equal in population and still be
vulnerable under the Fourteenth Amendment.” 412 U.S. at 751.
Indeed, even after the Court in Gaffney found that the deviations at
issue there failed to make out a prima facie case of discrimination, the
Court addressed the plaintiff's claim that the apportionment plan was
invidioudly discriminatory because it was based on a'political fair-
ness principle." Presumably, an apportionment plan that satisfies the
10% de minimis threshold could nevertheless be challenged under
another theory, such as aviolation of the Voting Rights Act or as an
unconsgtitutional racial gerrymander under Shaw v. Reno, 509 U.S.
630 (1993), and Miller v. Johnson, 115 S. Ct. 2475 (1995).

Plaintiffs al'so contend that the existence of other viable districting
plans with smaller population discrepancies--i.e., plansthat are
"more congtitutionally perfect”--indicates that the population vari-
ances were not unavoidable and, therefore, that the state's apportion-
ment plan was not the result of a good-faith effort to achieve absolute
equality. The Supreme Court has expressly rejected the argument that
the possibility of drafting a"better" plan aloneis sufficient to estab-
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lish aviolation of the one person, one vote principle. In Gaffney v.
Cummings, the Court specifically stated:

We think that appellees showing of numerical deviations
from population equality among the Senate and House dis-
trictsin this case failed to make out a primafacie violation
of the Equal Protection Clause of the Fourteenth Amend-
ment, whether those deviations are considered alone or in
combination with the additional fact that another plan could
be conceived with lower deviations among the State's legis-
lative districts.

412 U.S. at 740-41 (emphasis added). Furthermore, the Gaffney Court
stated that judicia involvement in the inherently legislative process
of apportionment "must end at some point, but that point constantly
recedes if those who litigate need only produce a plan that is margin-
ally “better' when measured against arigid and unyielding

popul ation-equality standard. The point is, that such involvements
should never begin." 1d. at 750-51.

In Swann v. Adams, 385 U.S. 440 (1967), the Court did discuss

other proposed districting plans, or simple amendments to the chal-
lenged plan, that could have produced smaller population variances
among districts. Seeid. at 445-46. However, the Swann Court did not
hold that the mere existence of a plan of better population equality is
sufficient to establish a one person, one vote violation. In Swann, the
state argued, as one of its justifications for the challenged apportion-
ment plan, that the plan came as close as practicable to compl ete pop-
ulation equality. The Court rejected this practicality argument because
other proposed plans demonstrated that "the State could have come
much closer to providing districts of equal population than it did." Id.
at 445. The Court's discussion in Swann of alternative apportionment
plans arose only in the context of the state's justification for popula-
tion deviations in excess of the de minimis level, after the plaintiff had
established a prima facie case of vote dilution. In Gaffney, which was
decided subsequent to Swann, the Court expressly rejected the argu-
ment that a plaintiff can use the possibility of a more equipopulous
apportionment plan alone to establish a one person, one vote viola-
tion. See Gaffney, 412 U.S. at 735.
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Plaintiffs next argue that the State of North Carolina's ability to
create twelve congressional districts that vary by exactly one person
is evidence that the state did not act in good faith in creating the elec-
tion districts at issue here, which vary by 7,103 people. This argument
ignores the Supreme Court's holdings that state and local election dis-
tricts are not examined under the same criteria as are congressional
districts. See Mahan v. Howell, 410 U.S. 315, 321 (1973) ("[M]ore
flexibility [is] constitutionally permissible with respect to state legis-
|ative apportionment than in congressional redistricting."); Abate v.
Mundt, 403 U.S. 182, 185 (1971) (suggesting that"dlightly greater
percentage deviations may be tolerated for local government appor-
tionment schemes").

There are certainly some credible arguments for rejecting the idea

that the Supreme Court has established an absolute rule that any
apportionment plan with a maximum popul ation deviation below 10%
is automatically presumed to be valid. However, Plaintiffs do not cite
any decisions that explicitly adopt their interpretation of the appor-
tionment cases. Therefore, this court agrees with the district court that
adistricting plan with a maximum deviation of less than 10% con-
tains ade minimis level of population variation.

Whether Plaintiffs can produce any credible evidence to establish
that the apportionment plan at issue here was the product of bad faith,
arbitrariness, or invidious discrimination should be addressed on
remand.

C.

The principal issuein this appeal is Defendants’ argument that the
district court erred in using voting-age popul ation, instead of total
population, as the determinative statistic for measuring compliance
with the one person, one vote principle in this case. Defendants con-
tend that total population is unquestionably an acceptable means of
apportioning legislative districts and measuring alleged vote dilution.
As Defendants observe, the Supreme Court has consistently used total
population figures, based on federal census data, to analyze one per-
son, one vote Cases.

Plaintiffs respond by asserting that the district court properly deter-
mined that the apportionment plan was invalid because it produced an
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unacceptably high deviation in terms of voting-age population among
the districts. The district court determined that voting-age population
is the more appropriate apportionment base because it provides a bet-
ter indication of actual voting strength than does total population. The
district court's ruling is based primarily on Judge Kozinski's separate
opinion in Garzav. County of Los Angeles, 918 F.2d 763 (Sth Cir.
1990), cert. denied, 498 U.S. 1028 (1991), in which Kozinski ana
lyzed the potential conflict between the principles of electoral equal-
ity and representational equality. This theory, as well as the respective
arguments of both parties, is explored below.

In Reynolds v. Sims, the Supreme Court stated that “[p]opulation is,
of necessity, the starting point for consideration and the controlling
criterion for judgment in legislative apportionment controversies.”
377 U.S. at 567. Although the Reynolds Court's analysis was based
on total population, the Court "carefully left open the question what
population was being referred to." Burnsv. Richardson, 384 U.S. 73,
91 (1966). In fact, at one point in Reynolds, the Court recognized the
difficulty of apportioning electoral districts "so that each one has an
identical number of residents, or citizens, or voters." 377 U.S. at 577
(emphasis added).

The Supreme Court has never directly addressed a situation in

which an apportionment plan that is acceptable in terms of total popu-
lation equality neverthel ess creates an unacceptabl e disparity among
the districts in terms of actual voter strength. Apparently, the Ninth
Circuit Court of Appeals, in Garzav. County of Los Angeles, supra,
isthe only federal circuit court that has directly faced this question.

In Garza, the County of Los Angeles appealed a district court order
that imposed aremedial redistricting plan based on total population,
rather than voting-age citizen population. The County argued that
using total population unconstitutionally weights the votes of electors
who livein districts with high concentrations of alien Hispanics,
because the non-citizen residents are counted in total population, but
areineligible to vote. The Garza court upheld the district court's use
of total population as the apportionment base. The majority of the
court noted, inter alia, that "[t]he purpose of redistricting is not only
to protect the voting power of citizens; a coequal goal isto ensure
“equal representation for equal numbers of people.™ 918 F.2d at 775
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(quoting Kirkpatrick v. Preisler, 394 U.S. 526, 531 (1969)). The court
determined that basing voting districts on voter population "would
dilute the access of voting age citizens in [the Hispanic] district to
their representative, and would similarly abridge the right of aliens
and minors to petition that representative.” 1d.

Judge Kozinski filed a separate opinion in Garza, in which he ana-
lyzed the two proposed apportionment bases at issue--total popula-
tion and elector population--in terms of the different principles of
representational government advanced by each method.

According to Kozinski, apportionment by total population furthers
the principle of representational equality. This principle ensures that
all congtituents, whether or not they are eligible to vote, have roughly
equal accessto their elected representatives to voice their opinions or
otherwise to advance their interests. In addition,"assuming that
elected officials are able to obtain benefits for their districts in propor-
tion to their share of the total membership of the governing body, it
assures that constituents are not afforded unequal government ser-
vices depending on the size of the population in their districts.” 1d. at
781 (Kozinski, J., concurring in part and dissenting in part).

On the other hand, apportionment by voter-eligible population
serves the principle of electoral equality. This principle

assures that, regardless of the size of the whole body of con-
stituents, political power, as defined by the number of those
eligibleto vote, is equalized as between districts holding the
same number of representatives. It also assures that those
eligible to vote do not suffer dilution of that important right
by having their vote given less weight than that of electors
in another location.

Id. at 781-82.

Kozinski suggested that apportionment by either total population or
elector population will normally satisfy both concerns of representa-
tional equality and electoral equality. However, under the particular
facts presented in Garza, because of the demographic abnormalities
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in Los Angeles County, he stated that using total population asthe
apportionment base would not assure equality of voting strength
among the districts. 1d. at 781. Kozinski analyzed the Supreme
Court's prior one person, one vote cases and determined that the over-
riding concern of those casesis electoral equality. Id. at 782-84.
Therefore, he concluded that when the principles of representational
equality and electoral equality cannot coexist, electoral equality must
prevail. In other words, he determined that in cases where apportion-
ment by total population does not assure equal voter strength, some
other criterion, such as voter-eligible population, must be used asthe
apportionment base. 1d. at 784.

This court does not agree with Judge Kozinski, and the district

court below here, that the Supreme Court's prior one person, one vote
cases suggest that the principle of electora equality is superior to the
principle of representational equality. The Court seemsto have
assumed that these two principles aways go hand in hand. For exam-
ple, in Reynolds v. Sims, the Court stated,"the overriding objective
must be substantial equality of population among the various districts,
so that the vote of any citizen is approximately equal in weight to that
of any other citizen in the State." 377 U.S. at 579 (emphasis added).
At another point in Reynolds, the Court refersto "[t]he right of a citi-
zen to equa representation and to have his vote weighted equally
with those of all other citizens in the election of[representatives].” Id.
at 576 (emphasis added). Also, in Board of Estimatesv. Morris, 489
U.S. 688 (1989), the Court stated, "It may be that in terms of assuring
fair and effective representation, the equal protection approach
reflected in the Reynoldsv. Simsline of casesisitself imperfect, but
it does assure that legislators will be elected by, and represent citizens
in, districts of substantialy equal size." 1d. at 699 (emphasis added).

The Supreme Court's prior opinions offer no clue as to which
principle--electoral equality or representational equality--is more
important in a democratic society. Although Judge Kozinski citesto
numerous passages from the Court's apportionment cases that refer to
the right to equally weighted voting, one can find equally compelling
support for the principle of representational equality. For example, as
noted previoudly, the Reynolds Court stated that "the fundamental
principle of representative government in this country is one of equal
representation for equal numbers of people, without regard to race,
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sex, economic status, or place of residence within a State." 377 U.S.
at 560-61 (emphasis added). Also in Reynolds, the Court stated, "The
Equal Protection Clause demands no less than substantially equal
state legidative representation for all citizens, of all places aswell as
of al races." |d. at 568.

Kozinski suggests that the "subservience of the representational
principle to the principle of electoral equality" is demonstrated by the
Supreme Court's opinion in Gaffney v. Cummings, 412 U.S. 735
(1973). Garza, 918 F.2d at 783. In Gaffney, the Court recognized that
total population is not a perfect proxy for voting strength:

[17t must be recognized that total population, even if abso-
lutely accurate as to each district when counted, is neverthe-
less not a talismanic measure of the weight of a person's
vote under alater adopted reapportionment plan. . .. District
populations are constantly changing, often at different rates
in either direction, up or down. Substantia differentialsin
popul ation growth rates are striking and well-known phe-
nomena. So, too, if it is the weight of a person's vote that
matters, total population--even if stable and accurately
taken--may not actually reflect that body of voters whose
votes must be counted and weighed for the purposes of reap-
portionment, because "census persons' are not voters. The
proportion of the census population too young to vote or dis-
qualified by alienage or nonresidence varies substantially
among the States and among localities within the States.

412 U.S. at 746-47 (footnotes omitted). Kozinski suggests that this
quotation from Gaffney implies that equality of population is not the
goal of the one person, one vote cases, but rather a means of achiev-
ing the end of electoral equality. Accordingly, argues Kozinski, courts
should not necessarily rely on total population figuresin one person,
one vote cases to assure compliance with electoral equality. Garza,
918 F.2d at 783.

The above-quoted language from Gaffney, however, cuts two ways.
Although the Court in Gaffney recognized the inherent inaccuracy of
using total population to approximate voting strength, the Court
apparently attributed no constitutional significance to the discrepancy.
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The Gaffney Court used total population figuresto analyze the legida-
tive apportionment plan at issue there even after observing that the
congressional districts from the same state contained significant varia-
tionsin terms of age-eligible voters.9 The Court in Gaffney merely
recognized that the imprecision of total population as an indicator of
actual voter strength requires that courts use some flexibility in per-
forming a one person, one vote analysis. The Court suggested that a
reasonable margin of error should be allowed so that courts would not
assume that voter strength was unconstitutionally disparate simply
because total population was not exactly equal.

Judge Kozinski aso relied heavily on the Supreme Court's opinion

in Burnsv. Richardson, 384 U.S. 73 (1966), to support his conclusion
that electoral equality, not representational equality, isthe essence of
one person, one vote. Kozinski suggests that Burns is very important
to this analysis because it is the only Supreme Court case applying the
one person, one vote principle in a situation where there was a diver-
gence between representational equality and electoral equality. Garza,
918 F.2d at 783-84.

In Burns, the Court approved Hawaii's use of registered voters,
instead of total population or state citizen population, to apportion the
state's legidative districts. Hawaii chose to use registered voters
because of the state's large population of military personnel and tour-
ists. Those temporary residents, who were counted in census popul a-
tion but mostly ineligible to vote in Hawaii because of residency
requirements, were concentrated primarily on one island of the state
and would have skewed voter equality among the state's districts. The
Court held that Hawaii's apportionment scheme "satisfie[d] the Equal
Protection Clause only because on this record it was found to have
produced a distribution of legislators not substantially different from
that which would have resulted from the use of a permissible popula-
tion basis." Burns, 384 U.S. at 93. Unfortunately, the Court in Burns
did not articulate precisely what constitutes a'permissible population
basis."

9 In fact, the Gaffney Court observed that some states "have congressio-
nal districts that vary from one another by as much as 29% and as little
as 1% with respect to their age-eligible voters." 412 U.S. at 735.
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Kozinski suggests that Burns "can only be explained as an applica-
tion of the principle of electoral equality.” Garza, 918 F.2d at 784.
However, this court does not agree that the logic of Burns expresses
apreference for electoral equality over representational equality.
Although the Burns Court recognized that, under the unique circum-
stances present in Hawaii, the state was allowed to use an apportion-
ment base other than total population, the Court did not reguire the
state to use an alternative apportionment base, nor did the Court sug-
gest that the use of total population in those circumstances would
have been unconstitutional .

The more important lesson that may be gleaned from Burnsis that
courts should generally defer to the state to chose its own apportion-
ment base, provided that such method yields acceptable results. As
the Burns Court stated,

Neither in Reynolds v. Sims nor in any other decision has
this Court suggested that the States are required to include
aliens, transients, short-term or temporary residents, or per-
sons denied the vote for conviction of crime, in the appor-
tionment base by which their legidators are distributed and
against which compliance with the Equal Protection Clause
isto be measured. The decision to include or exclude any
such group involves choices about the nature of representa-
tion with which we have been shown no constitutionally
founded reason to interfere. Unless a choice is one the Con-
stitution forbids, 10 the resulting apportionment base offends

10 As an example of an unconstitutional choice of apportionment base,
the Court cited Carrington v. Rash, 380 U.S. 89 (1965). At issuein
Carrington was a provision of the Texas Constitution which provided
that an active member of the military could vote only in the county
where heresided at the time he entered into the service, even if heis
domiciled and intends to make his home in anew county. The Court held
that the provision violated the Equal Protection Clause because it unrea-
sonably and unjustifiably treated military personnel differently from
other transient persons, such as college students, hospital patients, and
civilian employees of the United States, who were given at least an
opportunity to show election officials that they are bona fide residents of
the particular county. Id. at 95-97.
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no constitutional bar, and compliance with the rule estab-
lished in Reynoldsv. Simsisto be measured thereby.

384 U.S. at 92 (footnotes and citations omitted). The Court's general
deference to the state's choice of apportionment baseisaso illus-
trated by the Court's statement that "Hawaii's special population
problems might well have led it to conclude that state citizen popula-
tion rather than total population should be the basis for comparison.”
1d. at 94 (emphasis added). This permissive language impliesthat the
decision to use an apportionment base other than total population is
up to the state, and that courts should not interfere unless the appor-
tionment base is unconstitutionally discriminatory on its face or pro-
duces an unacceptably wide variation from total population equality.

In Ellisv. Mayor & City Council of Baltimore, 352 F.2d 123 (4th
Cir. 1965), a case similar to Burns v. Richardson, this court invali-
dated an apportionment scheme based on registered voters. In Ellis,
we did not foreclose the possibility of basing apportionment on a
measure other than total census population, provided that such an
alternative resulted in only minor deviations from the census popula-
tion count. |d. at 129. We did recognize in dictum, however, that total
population "is constitutionally unassailable beyond question.” Id. at
130.

In sum, this court disagrees with Judge Kozinski's opinion in

Garza that the language of the Supreme Court's one person, one vote
decisions indicates that electoral equality is more important than rep-
resentational equality.11 Next, we will examine whether, as a matter
of public policy, thereisavalid reason to favor electora equality over
representational equality.

The Garza majority defined representational equality only in terms
of the right of constituents to have equal accessto their elected repre-
sentatives so that the constituents can effectively convey their con-

11 Even Judge Kozinski himself acknowledges that his colleagues in the
Garza mgjority "may ultimately have the better of the argument. We are
each trying to divine from the language used by the Supreme Court in
the past what the Court would say about an issue it has not explicitly
addressed." 918 F.2d at 785.
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cerns and interests to the representatives. See Garza, 918 F.2d at 775.
However, the right to petition one's representative is but one facet of
the concept of representation.

Asthe Supreme Court stated in Reynoldsv. Sims, "representative
government is in essence self-government through the medium of
elected representatives of the people, and each and every citizen has
an inalienable right to full and effective participation in the political
processes of his State's legidative bodies." 377 U.S. at 533. Under a
representative form of government, people have essentially two fun-
damental powers with respect to the government.

Thefirst power is the power of an individual to influence what his

or her representative does. This power is embodied most obviously by
the right to vote--the right to say who one's representative is and the
right to change one's representative. The right to vote is reserved only
to certain members of society. But people can affect what their repre-
sentatives do in another way: through their right to petition their rep-
resentatives to voice their concerns and interests on particular issues.
Thisright is available to everyone, even those who areineligible to
vote. The dichotomy in Garza between electoral equality and repre-
sentational equality focuses only on the first power of representative
government.

The second power in representative government is the power actu-
ally exercised by the representative in the governing body, on behal f
of his or her constituents. Arguably this power would be nonexistent
for congtituents if they had no control over their representatives
through the right to vote. See Wesberry v. Sanders, 376 U.S. 1, 17
(1964) ("Other rights, even the most basic, are illusory if the right to
voteisundermined."). Neverthel ess, representatives have an inherent
obligation to champion the interests of their constituents. The central
power of the governing entity should, in theory, be divided equally
among each representative. Although the overall power of the govern-
ing body is generally not divisible, each representative individually
should have the same ability to influence the actions performed by the
governing body as awhole. These representatives should represent
roughly the same number of constituents, so that each person, whether
or not they are entitled to vote, receives afair share of the governmen-
tal power, through his or her representative. In addition, as Judge
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Kozinski observed in hisopinion in Garza, if representatives can
secure governmental benefits and services for their constituentsin
proportion to their share of the governmental power, then districts of
equal population would ensure that all persons receive roughly equal
benefits and services from the government. 918 F.2d at 781. Repre-
sentational equality serves the function of equalizing this second
power among all people.

The Garza court's focus only on access to elected representatives
is perhaps susceptible to valid criticism.12 However, when al of the

12 For example, one commentator conducted a thorough analysis of the
majority opinion in Garza and concluded that there is no fundamental
right of people to equal accessto their elected representatives. Scot A.
Reader, One Person, One Vote Revisited: Choosing a Population Basis
to Form Political Districts, 17 Harv. J.L. & Pub. Pol'y 521, 530-42
(1994). Reader constructed an analogy, under First Amendment prece-
dent, between the right of free access to representatives and the right of
free access to a public forum. Under the facts of Garza, a voter-based
districting plan would have produced districts of significantly unequal
total population; therefore, each person in the larger districts would have
asmaller share of their representative's attention than would a person in
aless populous district. Nevertheless, under public forum analysis, a
voter-based districting plan would be valid because constituents would
till be assured at least minimal access to their representative. 1d. at 531.

In addition, as Reader observed, equalizing population among districts
is not the only way to achieve equal access to representatives. Accessto
representativesisin part afunction of the quality and quantity of the
lines of communication between representatives and their constituents.
Thus, one could improve access in more populous districts simply by
increasing the staffs of representatives or by otherwise improving the
means of communication. |d. at 543-44.

Reader also asserts that a voter-based districting plan would not give
rise to an equal access claim of constitutional significance. Even if such
adistricting plan were considered to be a content-based restriction on a
person's right to equal access to their representative, such a plan could
arguably bejustified by a compelling state interest--viz., the right of vot-
ersto cast an equally weighted vote. 1d. at 532-33.

Finally, Reader contends that a voter-based districting plan does not
effect a suspect classification. One could argue that such a districting
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aspects of equal representation are considered as awhole, it becomes
clear that representational equality is at least asimportant as electoral
equality in arepresentative democracy.

What, then, should courts do when faced with a situation, such as
presented here, where electoral equality and representational equality
cannot be achieved simultaneously? Thisis quintessentially adecision
that should be made by the state, not the federal courts, in the inher-
ently political and legislative process of apportionment. See Burns,
384 U.S. at 92 ("The decision to include or exclude any such group
involves choices about the nature of representation with which we
have been shown no constitutionally founded reason to interfere.").

In the absence of a clear pronouncement from the Supreme Court

on thisissue, the district court's actions here should have been tem-
pered by the overriding themein the Court's prior apportionment
cases weighing against judicia involvement. See, e.q., Gaffney v.
Cummings, 412 U.S. at 749 ("From the very outset, we recognized
that the apportionment task, dealing as it must with fundamental
“choices about the nature of representation,’ is primarily a political
and legidative process.") (quoting Burns, 384 U.S. at 92). The district
court erred in reaching out to extend the federal judiciary's authority
in the apportionment process, especialy in light of this court's dictum
in Ellisv. Mayor & City Council of Baltimore that total population is
"congtitutionally unassailable beyond question." 352 F.2d 123,130
(4th Cir. 1965). As Defendants contend, North Carolina has specifi-
cally chosen total population asits preferred apportionment base,13

plan is tantamount to a classification based on alienage or status as a
minor, because such persons would disproportionately be placed in larger
districts and thus have less access to their representatives. As Reader
observes, however, neither aliens or minors are a suspect class under tra-
ditional equal protection analysis. Id. at 537-42.

13 The North Carolina Constitution provides that representatives of the
state's General Assembly shall be elected from districts that include "as
nearly as may be, an equal number of inhabitants." N.C. Const. art. I,

88 3, 5. Redistricting for the General Assembly is based on the federal
decennia census of population. Id. In addition, the electoral districts for
the governing bodies of local governmental units are apportioned accord-
ing to population by using the federal census figures. See N.C. Gen. Stat.
88 115C-37(i) (local boards of education); 153A-22 and -58(3) (boards
of county commissioners); and 160A-101(6) (city councils).
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and the district court should have respected its choice. By basing its
one person, one vote analysis on voting-age population, rather than
total population, the district court effectively ignored the state's artic-
ulated policy for apportionment.

Even if electoral eguality were the paramount concern of the one
person, one vote principle, the district court's approach in this action
would lead federal courts too far into the "political thicket."14 Asthe
Supreme Court cautioned in Gaffney v. Cummings, federal courts
should not "become bogged down in avast, intractable apportionment
slough, particularly when thereis little, if anything to be accom-
plished by doing s0." 412 U.S. a 750. Thereis no reason to believe
that voting-age population is significantly better than total population
in achieving the goal of one person, one vote.

Voting-age population, like total population, is not a perfect indica-
tor of actual voting strength, because it includes persons who are inel-
igible to vote, such as aiens, temporary residents (e.g., non-resident
students, military personnel or other transient persons), and convicted
felons. Also, for apportionments based on federal census data, voting-
age population, like total population, isinherently inaccurate, because
of population shifts during the ten-year period between census counts.
See Gaffney, 412 U.S. at 745-48. Furthermore, using voting-age popu-
lation as the apportionment base would ignore the voting strength of
those persons who are between the ages of 8 and 17 at the time of the
apportionment, but who would become dligible to vote before the
next apportionment.

Certainly, a state could achieve more precise adherence to electoral
equality by basing its apportionment on actual voters and by conduct-
ing its apportionment process more frequently than every ten years.15

14 Colegrovev. Green, 328 U.S. 549, 556 (1946) (Frankfurter, J., con-
curring).

15 In Reynoldsv. Sims, the Court indicated that decennial reapportion-
ment, while not a congtitutional requisite, "would clearly meet the mini-
mal requirements for maintaining a reasonably current scheme of
legidative representation.” 377 U.S. at 583-84. The Court implied, how-
ever, that more frequent reapportionment might be"practicably desir-
able." 1d. at 584.

As discussed previously, the Court's 10% de minimis level for maxi-
mum deviation in terms of total population is intended to account for the
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However, as the Supreme Court has recognized throughout its one
person, one vote cases, the process of apportionment must be judged
by what is reasonable and practicable. Seg, e.g. , Reynoldsv. Sims, 377
U.S. at 577, n.57 (""We must remember that the machinery of govern-
ment would not work if it were not allowed alittle play in itsjoints.")
(quoting Bain Peanut Co. v. Pinson, 282 U.S. 499, 501 (1931)). The
Court has consistently held that total population is a reasonable appor-
tionment base.

Finally, Plaintiffs suggest that perhaps a districting plan could be
created for Mecklenburg County which would produce de minimis
variationsin both total population and voting-age population, thereby
achieving both electoral equality and representational equality. We
will not address this argument because such a proposed plan is not
part of the record on appeal. Moreover, as discussed previously, the
Supreme Court in Gaffney v. Cummings specifically held that the
mere possibility of creating a marginally better districting plan cannot
be used to establish a one person, one vote violation. 412 U.S. at 750-
51.

For the foregoing reasons, we conclude that the district court erred

in basing its one person, one vote analysis in this action on voting-age
population instead of total population. The differencesin total popula
tion among the districts at issue here are de minimis because the maxi-
mum deviation is less than 10%. We therefore vacate the district
court's order and remand the case to the district court to receive any
additional evidence Plaintiffs may offer to show that the districting
plan at issue was the result of bad faith, arbitrariness, or invidious dis-
crimination. If Plaintiffs fail to produce sufficient evidence, the dis-
trict court shall enter summary judgment in favor of Defendants.

VACATED AND REMANDED WITH INSTRUCTIONS

inherent inaccuracy of using total population as an apportionment base.
Presumably, if states used an apportionment method that is demonstrably
more accurate than total population for indicating actual voting strength,
then the de minimis level would have to be adjusted downward. See
Garza, 918 F.2d at 786 (Kozinski, J., dissenting).
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